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SMALL BUSINESS/SELF-EMPLOYED DIVISION

April 1, 2010

Marvin and Sue Van Horn
1760 Wainui Road
TeNgaere Bay

RDI, Kaeo

New Zealand, 0478

Dear Mr. and Mrs. Van Horn:

| apologize for the delay in responding to your October 18, 2009, letter to IRS
Commissioner Douglas Shulman about the penalties that we may impose on taxpayers
who fail to comply with the requirement to file Form TD F 90-22.1, Report of Foreign
Bank and Financial Accounts (commonly referred to as the FBAR).

We offered the 20 percent penalty to taxpayers who had failed to properly report income
related to an offshore account but who voluntarily came forward by a certain date. We
based the penalty on the highest aggregate account or asset value for the past six
years. The offer, under the Voluntary Disclosure Program, was extended to taxpayers
as part of a uniform penalty structure designed to ensure that we treated taxpayers
consistently and predictably.

Under the Voluntary Disclosure Program, the examiner does not have discretion to
settle cases for amounts less than what is properly due. Whether the penalty for a willful
violation applies or the lesser penalty for a nonwillful violation that was not due to
reasonable cause applies depends on the facts and circumstances of each case. The
lesser penalty can be up to $10,000 per violation. The voluntary disclosure examiner
compares the 20 percent offshore penalty to the total penalties that would otherwise
apply to a particular taxpayer. Under no circumstance must a taxpayer pay a penalty
greater than what he or she would otherwise be liable for under existing statutes.

If the taxpayer disagrees with our determination, as set forth in the voluntary disclosure
closing agreement, he or she can reject the 20 percent penalty offer and instead follow
the standard audit track, which entails a complete examination of all years and issues.
The audit will conclude with the examiner imposing all penalties that apply, including
information return and FBAR penalties. Those penalties could be substantially greater
than the 20 percent penalty offered under the Voluntary Disclosure Program, depending
on the facts and circumstances of the case. If the taxpayer disagrees with the audit
findings, he or she has recourse to our Appeals office.




[image: image2.jpg]The Voluntary Disclosure: Questions and Answers page on irs.gov, at
http://www.irs.gov/newsroom/article/0,,id=206014,00.html, provides more information
about the Voluntary Disclosure Program and the 20 percent penalty offer.

| understand that we accepted your application to the Voluntary Disclosure Program,
and that we offered you the 20 percent penalty for the FBARSs you filed for 2003 through
2008. By coming forward under this program, you have avoided potentially greater civil
penalties and the risk of criminal prosecution, and you have taken positive steps to
resolve your offshore tax issues.

You also suggested a two-tier penalty regime for FBAR reporting violations - one
penalty for willful violations and a lesser penalty for nonwillful violations. As indicated
above, outside of the Voluntary Disclosure Program, we have a lower penalty amount of
up to $10,000 for each nonwillful violation that was not due to reasonable cause. We
decide to treat a violation as willful, nonwillful, or due to reasonable cause based on the
facts and circumstances of each case.

| hope this information is helpful. If you need further assistance, please contact me at
(713) 209-4055 or Acting Chief, Bank Secrecy Act, Peter L. Gorga Jr. at (317) 581-
5747.

Sincerely,

KR

Kevin F. McCarthy 7%
Acting Director, Fraud/BSA
Small Business/Self-Employed Division
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