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April 18, 2010                                            
Kevin F McCarthy

Acting Director, Fraud/BSA

Small Business/Self-Employed Division

Department of Treasury

Internal Revenue Service

Washington, D.C.  20224

Dear Mr. McCarthy,

Thank you for your recent letter in response to our inquiry to Commissioner Doug Shulman back in October of 2009.  In that letter we inquired about a two-tier penalty structure for Immigrants and Expats which we feel are the inadvertent small fry “by catch” from the recent “Voluntary Disclosure” process which, in our opinion, was designed for the “BIG FISH” as represented by the UBS customers in America.

We sincerely appreciate your time and consideration.  Your response was a disappointment to us, although it wasn’t unexpected.  We felt there was no harm in asking, and we understand that you are not the one that makes policy, but rather enforces it. 
We appreciate your efforts to explain some of the “catch 22ish” details of what penalties do or don’t apply inside or outside the VD process.  It is not hopeful for our case when you say, “the examiner does not have discretion to settle cases for amounts less than what is properly due.”  We assume you mean this in relation to taxes due, and we would have no quarrel with that.  It is the penalty structure that concerns us, which, admittedly is better than criminal prosecution and for that, we are grateful. Still, for us, this process does not leave one feeling that it represents a reasonable and fair resolution for said failures, i.e., the punishment doesn’t seem to fit the crime, so to speak.  Since the Government holds all the cards, it is what it is, we suppose. What can you do?  Sigh.
Unfortunately for us, our errors and lack of attention to the details of tax regulations left us in the position that we are currently in.  In that, we have to take responsibility.  We are not trying to duck it.   It was a painful discovery which led us to the decision that we had to do a Voluntary Disclosure.   It seemed the right thing to do, but at the same time, we understand why others in our situation might not choose this route.  The choices provided for under the VD process (as written in IRS guidelines)  left one numb with indecision as no decision seemed palatable, and that is why we say, we understand others not arriving at the decision we made.  

Our hope was that after time had passed, the dust settled, media attention waned, news cycles moved on, and after you begin to review the type of disclosures that had come forward; there might be some recognition that there are many millions in our classification of small fry.  We don’t represent big bucks for the Treasury.  We won’t close the deficit. We are not millionaires.  We are just average folks that hoped, probably fruitlessly, that some mitigation of penalties might be considered for people in our category.
It seems to us, from our antidotal experience, that many in the Expat / Immigrant community were totally unaware of the entire FBAR process.  From the numbers that had filed the forms as of 2008 (345,000) versus the millions (by my math) that probably should have filed, means that there still is a very high non compliant rate.

We can honestly tell you, that from what we heard, the media attention on this program was focused on the High Roller US residing tax cheat hiding money overseas in bank accounts that have secrecy laws.  Every media story we heard characterized it this way.  That wasn’t us!  It took a while to sink into our dense skulls that this was a much broader issue than just 4500 clients at UBS.  If we hadn’t just happened to hear the story on the radio during a trip back to see family, and asked an attorney and a CPA about it, we might still not comprehend what our liability was.
Now, we naturally have to wonder “What’s next?” for all of those that did not come forward and disclose their failures.  The so called Amnesty VD process has closed, and the question for the IRS, it seems to us, is how are you going get better compliance rates going forward?  It is none of our business, we suppose, but what are you going to do about the millions in our category that are still non compliant?  You can’t criminalize that many, and threats only work to a point.  You can put this in the friendly advice column when we say, we think a better strategy would be along the lines of “nudges” rather than criminal threats and confiscatory penalties. (Assume you have read the book “Nudge” along with others in the current Administration.)   With all due respect, the penalties and threats of criminal prosecution or the past publicity effort around the UBS clients didn’t seem to be that effective if the compliance rates are an indication of success. 
So, you got what, ~7,500 new VDs?  (that was the last number I heard reported by the media), which admittedly included some High Rollers and good returns for the IRS to trumpet in the media.  Still, that is nothing compared to the pool of those that should have filed an FBAR and reported earning in their normal overseas banking.  They might do so, if it wasn’t so intimidating and the process so separated from the reality of the average persons’ life.  They need “nudges” to help them come compliant, not threats.
I know this is probably a pointless argument to make, recognizing that you are not the one in position to change it.  It is generally known that the entire taxation system in America is beyond complex.  You have to agree, it is nearly incomprehensible to the average tax filer.  It is the product of a long term political process, and has taken decades to get to its current state.  That is why there is an army of Tax CPAs and Attorneys in America trying to deal with the complexity for clients that can afford it.  We almost feel sorry for you trying to enforce the regulations. As an average person, it is over whelming when you go to the IRS web site and confront all the forms and instructions that reside there.  As an example of complexity, I challenge you to read the instructions for Form 1116, Foreign Tax Credits, and try to follow them.  I do not think any average person could.  In amending our returns, we had to turn to a CPA for help, even as simple as our taxes are.  He specializes in this, and still had trouble explaining how credits are calculated and difficulty completing the form correctly.  
Anyway, we have covered all this ground in our letter to Commissioner Shulman previously, and recognize that our arguments are probably not persuasive.  We understand your point that the IRS is trying to create, “uniform penalty structure that treats taxpayers consistently and predictably” but it is being applied to a non-uniform universe of tax payers. 
We now understand that the privilege of the US passport or Green Card holder gives us these rules to live by.  Our mistake was thinking that if we were outside the country, or passport holder from another country, or paying taxes overseas, or not bringing money back into America, US taxes and reporting on simple routine bank accounts wouldn’t apply.  It didn’t seem logical that it would, but we were very wrong.  We have learned a very expensive lesson in both time and money, and don’t feel like “criminals” as obliquely characterized by this whole process.  Someday, a simpler or fairer system may be designed.  Now retired, it won’t be in our life time, however, maybe in yours.
Again, thanks for your letter and explanations.  In that, we feel good that at least someone back there in Washington gave us a hearing, and are thankful for that.

Best Regards,
Mr and Mrs Just Me
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