June 26, 2011                                      Exhibit O.                 
Just Me
Note: (temp address while in the States)

Kevin F McCarthy

Chief of BSA Policy and Operations

IRS Small Business/Self-Employed Division
Fraud and Bank Secrecy
1919 Smith Street
Mail Code – 5200HOU
Houston, Texas 77002
Dear Kevin,

I know you are a busy man, and I will try to brief, as much of a struggle as it is.  I know in your current position this is “not your problem”, as they say. 

I just wanted to thank you for your time and empathetic hearing on our phone conversation Friday. You can’t possibly know how much that was appreciated.
Also, thank you for contacting Victoria Gallery.  I am looking forward with some hope for that conversation.  However, I am a realist enough to expect to hear “chapter and verse’ of the new Opt Out procedure that recently came out from Stephen T. Miller, Deputy Commissioner for Services and Enforcement.  I know the provisions as well or better than my field agent Examiner and her manager.    This new procedure is “irrevocable” and full of unseen crocodiles.  It still doesn’t deal with the key issue I think has been missing in these OVDP and OVDI programs all along.  Discretion!   
The total removal of discretion or ability to make factual determinations is the major fault of the Voluntary Disclosure programs, I think.  I understand the IRS goals as stated in the 2009 OVDP as a “uniform and coordinated approach which was designed to make exposure to civil penalties more predictable and offer uniform penalty structure.”   However, at the end of the process, prior to issuing a 906 is where discretion could and should have been applied.  That would have assured that someone, somewhere did the “penalty reasonability test” as related to the compliance objective that is so much part of the letter and spirit of IRM 4.26.16.4.
The IRS, to its credit, has attempted to modify the program over time to eliminate some sinners from the egregious penalty structure.  I think that it realized it was bringing in a lot of small minnows which were not the target of the program in the first place.   However, the approach of using additional technical adjustments still doesn’t address the core problem of discretion.  It is just adding some pretty arbitrary thresholds to the process of penalty application.  
Case in point:  The new 2011 OVDI  has provisions for 5% or 12.5% penalties for lesser amounts, or new thresholds like < $10K income earned in US, or < $75K for different penalty levels.  That seems better, but again, that leaves it to a “Technical Advisor” to apply a ‘non thinking’ approach to penalty application.  If it is less than $75K, one penalty applies, but if it is one dollar over $75K an entire different penalty applies.  A home as an asset is brought into the program for figuring a high aggregate (even thought it wasn’t an account the FBAR penalties are supposed to be all about) if there is even the most minor or non substantive additional income.  $1 dollar of rental income or $100,000 of rental income, it doesn’t matter.  No discretion allowed!
I think the IRS has gotten hung up on “uniform” penalties when they should have been focusing on an ‘appropriate and reasonable” test for penalties.  Justice is never uniform, and each circumstance is different.  We don’t punish jay walkers and murders in the same firing line.

It is this lack of discretion that gets you to over-the-top absurd results that is, to state again, in total opposition to the spirit and the letter of IRM 4.26.16.4 penalty guidelines.   You have created penalties divorced from the tax or compliance failure.  That is how for us, we find ourselves subject to a non discretionary penalty for a tax failure of < $21K over 6 years as compared to Tim Geithner’s tax failure of >$42K.  His penalty - nothing.  Ours - $172K.   I really hate to draw that comparison, but you have to ask yourself, what is wrong with that picture?  There is nothing uniform about that disparity. A missing FBAR(s) makes that magnitude of difference?
Looking back to your letter of April 1st, 2009, you quoted FAQ 35, which, not being an attorney, I didn’t really understand at the time.  I have come to realize it did allow some discretion and factual determination for a while, until sometime in Feb 2011, it is my understanding, that it was pulled by John McDougal.

It was under this FAQ 35 that some tax payers got relief from their absurd penalties by agents utilizing factual determination and discretion of the statutes and applying the IRM until it was stated that it was “no longer available.”   John McDougal claims, that was never the “intention of the Commissioner”, and that comparisons of OVDP penalties were only supposed to be compared against “maximum” penalties under the statutes.  It was just a miscommunication within your Division, that it got “drafted loosely” in the FAQs.  OK.  I could point out some absurdities of that, but won’t digress.  I am trying to be brief.  Not very successful am I?  (
By the time I got my 906, FAQ 35 was not available to me, and I understand, if I had asked for it before Feb, 2011, they would have honored it. (another technical barrier created)  However, at that time I wasn’t totally certain what my penalties would be.  It wasn’t until March, 2011 that the 906 knife was thrust into my heart and retirement savings.  That was a full month after the removal of FAQ 35 for consideration.  

So, going back to my “discretion” argument, if the OVDI or OVDP process provided an avenue for a management Big Picture “reasonability test” on the penalties (discretion to adjust)  before our field agent sent out her 906 closing agreement, I would have less complaints.  I would probably still not like the result, but at least I would know that someone was using the discretionary guidelines that are in the IRM.  At least I would know that there was measured justice, not a so called “uniform” justice-by-the numbers.   Does my logic make sense?   I have spent countless hours trying to see the compliance and administration issue from the IRS perspective, and I am hoping someone in the IRS can also see it from the average persons’ perspective.
To their credit, my auditor and her manager spent a lot of time trying to determine if they could remove my house value from the penalty structure because they wanted to be reasonable on penalty application.  But they were over ruled by the “Technical Advisor.”   No discretion allowed.   And, no one else, it seems, in the IRS hierarchy has the power or wishes to apply discretion or a reasonability test to the OVDP penalty application process. 
Only option, Opt Out (either voluntarily or forced) and take your chances and your lumps!  What a waste of resources and time that is both for the Tax payer trying to become compliant, and the IRS audit personnel who really need to be focusing on the Big Whales. 

One final thing.  I appreciate your patience reading this far.  You mentioned in our conversation that you never received my letter in reply to yours.  I have included it as an attachment to this letter just as a reference for you and to close the loop.  I appreciate that you wrote me in the first place, and I wanted to be sure you got that reply.   It also gave me an opportunity re-read it and recall what I was thinking then.  I was figuring that my penalty without any discretion or modification (based upon an incomplete rough estimate of my highest aggregate account balance) would be around $80K, and that was causing me heart burn.  It prompted my letter to Commissioner Shulman in the first place.   As of that date, I still had not received the 906 closing agreement.  It did not come for another 11 months.  I had no idea that my house was about to be thrown into the mix for calculating a penalty of $172K!  I had missed that in the FAQs, as had the attorney who advised me to enter the OVDP.   Talk about causing heart seizure.  It surely did!

Pleas for discretion within the process, as I have documented, have been of no effect.  The only option is “Opt out” or get “kicked out”, and given the unknown IRS mindset out side the program, it is a very risky due to how penalties calculate per CD or term deposit account.  Additionally it is a very expensive proposition to rely on an appeal process as your only avenue for relief.   I can not afford the huge attorney fees that would require.  So that is why I called, to see if there was another way.  Maybe not, but I went into this process naively thinking reason or logic will prevail in the end, but so far, it has gone the opposite direction.  So it goes. Sigh.
Again, thanks for your interest and the efforts you have made.  This is not your area now, and you probably are wondering, why did I answer the phone?  (  Enough said. 

Best Regards,
Just Me
Attachment

PS… If you can’t get the world’s banks to report 1099s to the IRS for American “tax persons”, I do think my idea of requiring banks to have customers sign a FBAR disclosure statement acknowledging their responsibility before funds are transferred over seas, has some opportunities for increasing knowledge and compliance in the future.   Just a thought. 
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