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DRAFT
Date:  August 5, 2011

To:
Examiner

Revenue Agent 

Thru:
Manager

Phoenix Exam Group Manager

From:
TAS Officer

District of Columbia/ Local Taxpayer Advocate

Sub:
TAS Recommendation for FBAR Penalty Assessment for Just Me

Tax Period(s) 12/31/2003, 12/31/2004, 12/31/2005, 12/31/2006, 12/31/2007, 12/31/2008
Mr. Just Me wishes to pursue option (2) of your July 29 email, ("Submit a written request for FAQ 35 consideration for lower applicable penalty that TPS consider to be reasonable (amount lower than $115,062))."  He hereby requests FAQ 35 consideration of a penalty of $25,000 for all delinquencies in filing Forms TD F 90-22.1.  
 
This proposed $25,000 penalty adopts your methodology of applying $5,000 penalties for his omissions, as suggested in Exhibit 4.26.16-2 of the IRM for "Level II - NW" penalties, with the difference of applying the $5000 penalty on a per-year or per-Form basis, rather than on a per-account basis.  
It is TAS’ opinion that a $5000 per year penalty is justified by two different approaches outlined by the Internal Revenue Manual.  First, it follows directly from IRM 4.26.16.4.7, which states, "assertion of separate penalties for multiple violations with respect to a single FBAR form should be considered only in the most egregious cases."  Second, it is well within the approach set forth by IRM 4.26.16.4.7, which states than an examiner may determine that, a penalty smaller than one that could be computed under the penalty mitigation guidelines is appropriate.  

The same facts, essentially, will support both of these approaches.  Mr. Just Me’s case is without doubt not egregious.  Instead, the facts show that his attention to his FBAR duties, once he became aware of them, was extraordinarily diligent and illustrates a committed and immediate effort to apply ordinary business care and prudence in meeting his tax obligations.  As such, his facts show significant elements of reasonable cause for his omissions, removing him far from any suggestion of the egregious conduct which could support multiple penalties and certainly putting him within the range of circumstances that would justify mitigation beyond the $115,062 penalty that has been proposed.
Mr. Just Me has not resided in the United States since 2005.  During the years at issue, he spent a limited time amount in the U.S.  He always made timely and complete returns of his income for U.S. tax purposes, except for the amounts earned on the accounts now in question and newly reported on the Forms 1040X filed between Oct 8, 2009 and March of 2010 He was not aware of the FBAR requirements.  Mr. Just Me started receiving small amounts passive foreign income in 2000, which coincided with his purchase of a retirement home in New Zealand, circumstances of which were outlined in a letter to you dated December 29, 2010.  His tax returns were self prepared and he was not consciously aware of any requirements for reporting foreign income.  During one of his return visits to the US, specifically, on Sept 22, 2009, he learned through a broadcast on National Public Radio about Rich Americans hiding funds in secret foreign (Swiss) accounts.  That prompted a discovery process that individuals such as himself also had FBAR obligations.  
Immediately following the broadcast, Mr. Just Me employed a CPA who was located in Seattle, WA and was informed of his tax obligations regarding the reporting of foreign income. The accountant was somewhat dismissive of the filing of FBAR’s, however, he assisted Mr. Just Me with the amending of the 2008 tax return which created an additional $912.00 in taxes. Mr. Just Me had not been reporting any of the foreign income and was instructed by the CPA to file amended tax returns for the years 2006  through 2007.   He proceeded to hire an attorney who advised him of the FBAR obligations and provided a more in depth explanation as to what both the requirements and consequences were and advised him to enter into the OVDP, file all FBARs before Oct 15, 2009  and amend all additional returns as required, 2003-2007. Within the remarkably short period of 2 1/2 weeks, Mr. Just Me had made timely and complete application to enter OVDP on October 12, 2009.  Since then, he has provided timely and complete reporting of his foreign bank accounts and the income there from.  
   
These facts show that Mr. Just Me's omissions are far from egregious and that, once he became aware of the FBAR requirements, he came into compliance completely and has remained in compliance since.  These facts provide a compelling basis for application of the proposed $25,000 penalty.   Indeed, facts like these are contemplated by the Internal Revenue Manual as a basis for finding reasonable cause for a filing omission (and thereby, where appropriate relieving the taxpayer entirely of FBAR penalties). 
A main hallmark of reasonable cause is a showing that a taxpayer exercised ordinary care and prudence.  See IRM 20.1.1.3.2.2.  Lack of awareness of a filing obligation may be consistent with ordinary business care:  IRM 20.1.1.3.2.2.6(2) (e) provides that reasonable cause may be established if they taxpayer shows ignorance of the law where "there were recent changes in the tax forms or law which a taxpayer could not reasonably expected to know."   Mr. Just Me’s many years of compliance, his removal of business life during the years at issue and his rapid effort to reestablish full compliance following the September 22, 2009 broadcast all point to an understandable lack of awareness, a date at which awareness occurred, and immediate compliance efforts following that date. While these facts may or may not convince you to allow full relief from FBAR penalties, on the grounds of reasonable cause, nonetheless they surely refute any suggestion of egregious conduct, and they support mitigation well beyond the penalty mitigation guidelines. 

The foregoing IRM provisions are directly applicable here.  The guidelines for penalties on international information returns, including FBAR returns, provide that those penalties are subject to relief for reasonable cause.  See IRM 20.1.9.1.3 and 20.1.9.11(4), which refers to IRM 20.1.1, referenced above, for guidelines on identifying reasonable cause.  Thus it is entirely appropriate to treat Mr. Just Me's conduct as giving sound reason for the applying a penalty of only $25,000.
